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rats oa his land and was responsible, by the rule of Fletcher v. By- 
lands, for all consequential damage. 

Wills — Failure of Executors to Employ Designated Person as 
Directed by the Will. — The defendant executors carried on the busi- 
ness of their testator as trustees under authority of the will, which 
also contained the following clause: "In consideration of his faith- 
ful and efficient services and knowledge of the business, I will and 
direct that my son-in-law * * * be retained and employed in the 
conduct of said business * * * at a salary of $2,000 per year." 
The son-in-law, the plaintiff in the present action, alleged that he 
tendered his services, which were refused, and sued at law to recover 
at the rate of $2000 a year for twelve years. Held, the defendants 
were under a binding obligation to employ him at the salary named, 
but his remedy was in equity to impress an- equitable lien upon the 
estate in their hands to the extent of his damage, and all the bene- 
ficiaries under the will should have been made parties to the action. 
Hughes v. Hiscox (1919) 174 N. T. Supp. 564. 

If the testator's intention in the instant case was to subject his 
estate to a charge or trust in favor of the plaintiff, in the nature of 
an annuity, conditioned upon the latter's working in the business, 
the holding is undoubtedly correct. Phillips v. Phillips (1889) 112 
N. T. 197, 19 K E. 411; cf. Hodge v. Churchward (1847) 16 Sim. 71. 
But it is submitted that the testator's words express instead an in- 
tention that the plaintiff should have only a right to be employed, on 
the same footing as other employees, though at a definite salary. If 
so, it is submitted that the nature of that right can be explained 
only as a power held in trust for the plaintiff by the defendants. The 
testator had limited their implied general power, to employ whom- 
soever they pleased in the conduct of the business, by an explicit 
mandate to employ the plaintiff, and the courts will construe a man- 
datory power as one held in trust to be exercised in favor of the desig- 
nated beneficiary. 1 Perry, Trusts (6th ed.) §§ 248, 249 ; Brown v. 
Higgs (1803) 8 Yes. Jun. 561, 574; Babbitt v. Babbitt (1875) 23 N. 
J. Eq. 44. This hypothesis is in accord with the early cases of nib- 
bert v. Hibbert (1808) 3 Mer. 681 and Williams V. Corbet (1837) 8 
Sim. 349, and is not contra to Shaw v. Lawless (1838) 5 CI. & Fin. 
129 and Finden V. Stephens (1846) 2 Phill. 142, cf. Jewell v. Barnes' 
Adm'r. (1901) 110 Ky. 329, 61 S. W. 360, in which the language of 
the will was precatory and not mandatory, — a distinction which wa3 
overlooked in the leading case of Foster v. Elsley (1881) L. E. 19 Ch. 
D. 518, although the doctrine of that case, that a testamentary direc- 
tion to executors to employ a designated person as attorney is in- 
valid, has usually been followed on the ground of the confidential 
relationship involved. Matter of Wallach (1914) 164 App. D. 600, 
150 K Y. Supp. 302, aff'd 215 N. Y. 622, 109 K E. 1094. There is 
no such confidential relationship in the principal case. Hence it 
would seem that the defendants' failure to employ the plaintiff con- 
stituted a breach of trust to him, and since trustees are personally 
liable for breach of trust, 2 Perry, op. cit. § 845; cf. Fenwick v. Green- 
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well (1847) 10 Beav. 412, his action should have heen against them 
personally. But they held in trust for him merely a power, cf. Down- 
ing v. Marshall (1861) 23 N. Y. 36C, not a tangible trust res against 
which he could proceed, — the business was held in trust for other bene- 
ficiaries. If they had employed him voluntarily, or had been com- 
pelled to do so, cf. Ribbert v. Hibbert, supra; Williams v. Corbet, 
supra, he would have acquired rights against the corpus of the latter 
trust estate for services rendered, Lewin, Trusts (12th ed.) Gh. 2XV, 
§ 2, sub-sec. 11; cf. Norton v. Phelps (1811) 54 Miss. 467, but since 
he was not employed, it is difficult to see in what way he acquired 
any lien upon the assets of the business. 

Witnesses — Expert Testimony — Compulsory Process. — In an action 
to recover the value of land taken by the defendant, a municipal cor- 
poration, under the right of eminent domain, the defendant called 
two real etsate~men as expert witnesses. They objected to testifying 
and were sustained in this objection by the trial court. Held, expert 
witnesses cannot be compelled to testify by private litigants in civil 
actions. The decision below was reversed, however, on other grounds. 
Pennsylvania Oo. for Insurances etc. v. City of Philadelphia (Pa. 
1918) 105 Atl. 630. 

A fundamental principle of evidence is that there is a general 
duty upon every citizen to give what testimony he is capable of giv- 
ing; it is one of the incidents of citizenship, a service owed to society 
by all its members. 3 Wigmore, Evidence § 2192; see West v. State 
(1853) 1 Wis. 209, 233, 234. An expert or person skilled in some 
profession or trade is held by the weight of authority to owe this 
general duty no less than other witnesses. Burnett v. Freeman (1909) 
134 Mo. App. 709, 103 S. W. 121; Flinn v. Prairie County (1895) 
60 Ark. 204, 29 S. W. 459. The distinction laid down in the English 
case of Webb v. Page (1843) 1 C. & K. *23, that an expert should 
receive extra compensation for giving his professional opinion has 
been generally repudiated in this country. 1 Greenleaf, Evidence 
(16th ed.) § 310; Dixon v. People (1897) 168 111. 179, 48 N. E. 108; 
ex parte Dement (1875) 53 Ala. 389. Although the rule was developed 
primarily in criminal cases where the state's interest in securing tes- 
timony was more immediate, the fact that the litigation is between 
private parties is now immaterial. See Dixon v. People, supra, 192; 
Butler v. Toronto Mutoscope Co. (1905) 11 Ont. L. R. 12; Burnett 
v. Freeman, supra. By the general common law rule, therefore, ex- 
perts may be compelled to testify either to facts within their own 
knowledge or to their extemporaneous opinion of the facts presented 
to them, without any increase over the fees paid to other witnesses. 
Main v. Sherman County (1905) 74 Neb. 155, 103 N. W. 1038; Bur- 
nett v. Freeman, supra. But where an expert is required to under- 
take some professional task apart from merely testifying, as to make 
a post mortem examination,, or a chemical analysis in order to formu- 
late an opinion, he cannot be compelled to perform the service. 
SchofieU v. Little (1907) 2 Ga. App. 286, 58 S. E. 666; see Flinn v. 
Prairie County, supra, 207, 208; Board of County Comm'rs. v. Lee 



